Plan Text

The United States Congress should establish a National Security Court with jurisdiction over cases pursuant to Section 1021 of the National Defense Authorization Act for Fiscal Year 2012.

Inherency

Contention 1 is inherency

D.C. courts are shaping detention policy now but lack of Supreme Court action means detention is here to stay. 
Horowitz, J.D. Candidate at Fordham University, ‘13
[Colby, “CREATING A MORE MEANINGFUL ¶ DETENTION STATUTE: LESSONS LEARNED ¶ FROM HEDGES V. OBAMA”, Fordham Law Review, Vol. 81, 2013, RSR]

The Supreme Court has not decided the merits of a detention case since ¶ Boumediene in 2008.144 Additionally, in 2011 the Supreme Court denied ¶ certiorari to six different Guantanamo detainee cases appealed from the D.C. Circuit.145 As a result of its continued abstention, the Supreme Court ¶ has had little impact in shaping the substantive parameters of executive ¶ detention.146¶ The substantive law of executive detention has been primarily created by ¶ the D.C. District Court and the D.C. Circuit as they evaluate habeas corpus ¶ petitions from detainees held at Guantanamo Bay.147 As the law has ¶ evolved since 2008, the D.C. courts have often applied different or ¶ changing standards, and some believe that “the D.C. Circuit’s opinions ¶ almost uniformly favor the government.”148 Additionally, some ¶ commentators have expressed concerns about “the habeas process as a ¶ lawmaking device” and fear that the standards established by the D.C. ¶ Courts are “interim steps” or “a kind of draft” until the Supreme Court ¶ eventually steps in to resolve the issues.149¶ The judges of the D.C. courts recognize that they are creating law. In ¶ their opinions, they have often commented on the lack of guidance from the ¶ Supreme Court150 and their significant role in shaping substantive detention ¶ law with each decision.151
The NDAA of 2012 codifies the right of the president to indefinitely detain – expands on the AUMF. 
Greenwald, Columnist for the Guardian, ‘11
[Glenn, “Three myths about the detention bill”, Salon, 12-16-11, 

http://www.salon.com/2011/12/16/three_myths_about_the_detention_bill/, RSR]

Section 1021 of the NDAA governs, as its title says, “Authority of the Armed Forces to Detain Covered Persons Pursuant to the AUMF.” The first provision — section (a) — explicitly “affirms that the authority of the President” under the AUMF ”includes the authority for the Armed Forces of the United States to detain covered persons.” The next section, (b), defines “covered persons” — i.e., those who can be detained by the U.S. military — as “a person who was a part of or substantially supported al-Qaeda, the Taliban, or associated forces that are engaged in hostilities against the United States or its coalition partners.” With regard to those “covered individuals,” this is the power vested in the President by the next section, (c): It simply cannot be any clearer within the confines of the English language that this bill codifies the power of indefinite detention. It expressly empowers the President — with regard to anyone accused of the acts in section (b) – to detain them “without trial until the end of the hostilities.” That is the very definition of “indefinite detention,” and the statute could not be clearer that it vests this power. Anyone claiming this bill does not codify indefinite detention should be forced to explain how they can claim that in light of this crystal clear provision.¶ It is true, as I’ve pointed out repeatedly, that both the Bush and Obama administrations have argued that the 2001 AUMF implicitly (i.e., silently) already vests the power of indefinite detention in the President, and post-9/11 deferential courts have largely accepted that view (just as the Bush DOJ argued that the 2001 AUMF implicitly (i.e., silently) allowed them to eavesdrop on Americans without the warrants required by law). That’s why the NDAA can state that nothing is intended to expand the 2001 AUMF while achieving exactly that: because the Executive and judicial interpretation being given to the 20o1 AUMF is already so much broader than its language provides.¶ But this is the first time this power of indefinite detention is being expressly codified by statute (there’s not a word about detention powers in the 2001 AUMF). Indeed, as the ACLU and HRW both pointed out, it’s the first time such powers are being codified in a statute since the McCarthy era Internal Security Act of 1950, about which I wrote yesterday.
Terrorism

Contention 2 is terrorism
Indefinite detention leads to terrorism – multiple warrants

First, motivation – comparative studies prove that indefinite detention increases the motivation for terrorism and the likelihood of an attack.
Roberts, Associate Professor of Philosophy at East Carolina University, ‘11
[Rodney, “Utilitarianism and the Morality of Indefinite Detention”, Criminal Justice Ethics, Vol. 30, No. 1, RSR]

Finally, ‘‘there is no evidence that  preventive detention works. Comparative studies of terrorism stretching back more than 20 years have  concluded that draconian measures*  such as prolonged detention without  trial*are not proven to reduce violence, and can actually be counterproductive.’’  30 Since it may contribute  to the ‘‘underlying factors [that] are  fueling the spread of the jihadist movement,’’ namely, ‘‘injustice and fear of  Western domination, leading to anger,  humiliation, and a sense of powerlessness,’’ there is a sense in which  indefinite detention can be selfdefeating*it may increase the likelihood of future attacks.31
Second, distrust – indefinite detention generates resentment that kills effective community cooperation within counter terrorism efforts.
Hathaway, et al, ‘13
[Oona (Gerard C. and Bernice Latrobe Smith Professor of International Law, Yale Law School); Samuel Adelsberg (J.D. candidate at Yale Law School); Spencer Amdur (J.D. candidate at Yale Law School); Freya Pitts (J.D. candidate at Yale Law School); Philip Levitz (J.D. from Yale Law School); and Sirine Shebaya (J.D. from Yale Law School), “The Power To Detain: Detention of Terrorism Suspects After 9/11”, The Yale Journal of International Law, Vol. 38, 2013, RSR]

Legitimacy of the trial process is important not only to the individuals   charged but also to the fight against terrorism. As several successful habeas   corpus petitions have demonstrated, insufficient procedural protections create a   real danger of erroneous imprisonment for extend periods. 249  Such efforts can generate resentment and distrust of the United States that undermine the   effectiveness of counterterrorism efforts.  Indeed, evidence suggests that populations are more likely to cooperate in policing when they believe they   have been treated fairly.250 The understanding that a more legitimate detention   regime will be a more effective one is reflected in recent statements from the   Department of Defense and the White House.251
Third, signaling – use of indefinite detention hinders allied cooperation over counterterrorism – security experts overwhelmingly vote aff.
Pearlstein, Visiting Research Scholar and Lecturer in Public and International Affairs, Woodrow

Wilson School of Public and International Affairs, Princeton University, ‘9
[Deborah, “WE'RE ALL EXPERTS NOW:¶ A SECURITY CASE AGAINST SECURITY DETENTION”, Case Western Journal of International Law, Vol. 40, 2009, RSR]

Particularly in the challenge of counterterrorism detention policy,¶ the United States has had to face the reality that programs it has pursued¶ principally for tactical purposes have resulted in significant strategic setbacks.¶ As one recent and striking poll of a bipartisan group of leading U.S.¶ foreign policy experts found, eighty-seven percent of experts polled believed¶ that features of the U.S. detention system had hurt more than helped¶ in the fight against Al Qaeda. 17 Indeed, detention programs have at times¶ resulted in significant tactical losses. Britain, America's close ally, pulled¶ out of planned joint counterterrorism operations with the CIA because it¶ could not obtain adequate assurances that U.S. agents would refrain from¶ rendition or cruel treatment.' 8 The costs of such trade-offs may be especially¶ acute in some circumstances-for example, if securing international cooperation¶ for the disposition of fissile material is central to a state's strategic¶ counterterrorism plan.
Intelligence cooperation is crucial to quell the threat of terrorism.
Cordesman, Arleigh A. Burke Chair in Strategy at CSIS, ‘10
[Anthony, “The True Lessons of Yemen   and Detroit:  How the US Must Expand and Redefine   International Cooperation in Fighting   Terrorism”, CSIS, 2010, RSR]

The second answer is to put even more emphasis on international cooperation in   counterterrorism. Our first line of defense lies in the capabilities and actions of other states –  particularly our friends and allies in Muslim states and states with large Muslim populations.   Defeating terrorism locally -- before it can establish major sanctuaries, create international   networks, escalate to insurgency, take control of governments – is critical to any broad success.   The US must continue to work with other states, and strengthen formal international efforts in   counterterrorism – in spite of their limits – but that much more is required. Informal efforts will be   as important. One has only to consider what would have happened if we had not steadily improved  counterterrorism cooperation and support from countries like Egypt, Jordan, and Saudi Arabia to   realize how much more often the US would be under direct threat; how much more often our other   allies would be attacked, and how many of our global economic and strategic interests would face   far more serious threats.
The risk of a nuclear terrorist attack is high – top UN officials concede.
Sturdee, AFP, ‘13
[Simon, “UN atomic agency sounds warning on 'nuclear terrorism'”, Fox News, 7-1-13, 
http://www.foxnews.com/world/2013/07/01/un-atomic-agency-sounds-warning-on-nuclear-terrorism/, RSR]

VIENNA (AFP) – The head of the UN atomic agency warned Monday against complacency in preventing "nuclear terrorism", saying progress in recent years should not lull the world into a false sense of security.  "Much has been achieved in the past decade," Yukiya Amano of the International Atomic Energy Agency told a gathering in Vienna of some 1,200 delegates from around 110 states including 35 ministers to review progress on the issue.  "Many countries have taken effective measures to prevent theft, sabotage, unauthorised access, illegal transfer, or other malicious acts involving nuclear or other radioactive material. Security has been improved at many facilities containing such material."  Partly as a result, he said, "there has not been a terrorist attack involving nuclear or other radioactive material."  "But this must not lull us into a false sense of security. If a 'dirty bomb' is detonated in a major city, or sabotage occurs at a nuclear facility, the consequences could be devastating.  "Nuclear terrorism" comprises three main risks: an atomic bomb, a "dirty bomb" -- conventional explosion spreading radioactive material -- and an attack on a nuclear plant.  The first, using weapons-grade uranium or plutonium, is generally seen as "low probability, high consequence" -- very difficult to pull off but for a determined group of extremists, not impossible.  There are hundreds of tonnes of weapons-usable plutonium and uranium -- a grapefruit-sized amount is enough for a crude nuclear weapon that would fit in a van -- around the world.  A "dirty bomb" -- a "radiological dispersal device" or RDD -- is much easier but would be hugely less lethal. But it might still cause mass panic.  "If the Boston marathon bombing (in April this year) had been an RDD, the trauma would be lasting a whole lot longer," Sharon Squassoni from the Center for Strategic and International Studies (CSIS) told AFP.  Last year alone, the IAEA recorded 17 cases of illegal possession and attempts to sell nuclear materials and 24 incidents of theft or loss. And it says this is the "tip of the iceberg".  Many cases have involved former parts of the Soviet Union, for example Chechnya, Georgia and Moldova -- where in 2011 several people were arrested trying to sell weapons-grade uranium -- but not only.  Nuclear materials that could be used in a "dirty bomb" are also used in hospitals, factories and university campuses and are therefore seen as easy to steal.  
An attack breaks the nuclear taboo – leads to nuclear war. 
Bin, director of Arms Control Program at the Institute of International Studies, Tsinghua University, ‘9 

[5-22-09 About the Authors  Prof. Li Bin is a leading Chinese expert on arms control and is currently the director of Arms  Control Program at the Institute of International Studies, Tsinghua University.  He received his  Bachelor and Master Degrees in Physics from Peking University before joining China Academy  of Engineering Physics (CAEP) to pursue a doctorate in the technical aspects of arms control. He  served as a part-time assistant on arms control for the Committee of Science, Technology and  Industry for National Defense (COSTIND).Upon graduation Dr. Li entered the Institute of  Applied Physics and Computational Mathematics (IAPCM) as a research fellow and joined the  COSTIND technical group supporting Chinese negotiation team on Comprehensive Test Ban  Treaty (CTBT).  He attended the final round of CTBT negotiations as a technical advisor to the  Chinese negotiating team. Nie Hongyi is an officer in the People’s Liberation Army with an MA from China’s National  Defense University and a Ph.D. in International Studies from Tsinghua University, which he  completed in 2009 under Prof. Li Bin]

The nuclear taboo is a kind of international norm and this type of norm is supported by the  promotion of the norm through international social exchange. But at present the increased threat  of nuclear terrorism has lowered people’s confidence that nuclear weapons will not be used.   China and the United States have a broad common interest in combating nuclear terrorism. Using  technical and institutional measures to break the foundation of nuclear terrorism and lessen the  possibility of a nuclear terrorist attack can not only weaken the danger of nuclear terrorism itself  but also strengthen people’s confidence in the nuclear taboo, and in this way preserve an  international environment beneficial to both China and the United States. In this way even if  there is crisis in China-U.S. relations caused by conflict, the nuclear taboo can also help both  countries reduce suspicions about the nuclear weapons problem, avoid miscalculation and  thereby reduce the danger of a nuclear war. 
Independently, an attack on US soil causes extinction. 
Ayson, Professor of Strategic Studies at Oxford, 10
[Robert, Director of Strategic Studies: New Zealand, Senior Research Associate with Oxford’s Centre for International Studies. “After a Terrorist Nuclear Attack: Envisaging Catalytic Effects. Studies in Conflict and Terrorism, Volume 33, Issue 7, July 2010, pages 571-593]
But these two nuclear worlds—a non-state actor nuclear attack and a catastrophic interstate nuclear exchange—are not necessarily separable. It is just possible that some sort of terrorist attack, and especially an act of nuclear terrorism, could precipitate a chain of events leading to a massive exchange of nuclear weapons between two or more of the states that possess them. In this context, today’s and tomorrow’s terrorist groups might assume the place allotted during the early Cold War years to new state possessors of small nuclear arsenals who were seen as raising the risks of a catalytic nuclear war between the superpowers started by third parties. These risks were considered in the late 1950s and early 1960s as concerns grew about nuclear proliferation, the so-called n+1 problem. It may require a considerable amount of imagination to depict an especially plausible situation where an act of nuclear terrorism could lead to such a massive inter-state nuclear war. For example, in the event of a terrorist nuclear attack on the United States, it might well be wondered just how Russia and/or China could plausibly be brought into the picture, not least because they seem unlikely to be fingered as the most obvious state sponsors or encouragers of terrorist groups. They would seem far too responsible to be involved in supporting that sort of terrorist behavior that could just as easily threaten them as well. Some possibilities, however remote, do suggest themselves. For example, how might the United States react if it was thought or discovered that the fissile material used in the act of nuclear terrorism had come from Russian stocks,40 and if for some reason Moscow denied any responsibility for nuclear laxity? The correct attribution of that nuclear material to a particular country might not be a case of science fiction given the observation by Michael May et al. that while the debris resulting from a nuclear explosion would be “spread over a wide area in tiny fragments, its radioactivity makes it detectable, identifiable and collectable, and a wealth of information can be obtained from its analysis: the efficiency of the explosion, the materials used and, most important … some indication of where the nuclear material came from.”41 Alternatively, if the act of nuclear terrorism came as a complete surprise, and American officials refused to believe that a terrorist group was fully responsible (or responsible at all) suspicion would shift immediately to state possessors. Ruling out Western ally countries like the United Kingdom and France, and probably Israel and India as well, authorities in Washington would be left with a very short list consisting of North Korea, perhaps Iran if its program continues, and possibly Pakistan. But at what stage would Russia and China be definitely ruled out in this high stakes game of nuclear Cluedo? In particular, if the act of nuclear terrorism occurred against a backdrop of existing tension in Washington’s relations with Russia and/or China, and at a time when threats had already been traded between these major powers, would officials and political leaders not be tempted to assume the worst? Of course, the chances of this occurring would only seem to increase if the United States was already involved in some sort of limited armed conflict with Russia and/or China, or if they were confronting each other from a distance in a proxy war, as unlikely as these developments may seem at the present time. The reverse might well apply too: should a nuclear terrorist attack occur in Russia or China during a period of heightened tension or even limited conflict with the United States, could Moscow and Beijing resist the pressures that might rise domestically to consider the United States as a possible perpetrator or encourager of the attack? Washington’s early response to a terrorist nuclear attack on its own soil might also raise the possibility of an unwanted (and nuclear aided) confrontation with Russia and/or China. For example, in the noise and confusion during the immediate aftermath of the terrorist nuclear attack, the U.S. president might be expected to place the country’s armed forces, including its nuclear arsenal, on a higher stage of alert. In such a tense environment, when careful planning runs up against the friction of reality, it is just possible that Moscow and/or China might mistakenly read this as a sign of U.S. intentions to use force (and possibly nuclear force) against them. In that situation, the temptations to preempt such actions might grow, although it must be admitted that any preemption would probably still meet with a devastating response.

Hegemony
Contention 3 is hegemony

U.S. policies of indefinite detention are damaging U.S. legitimacy abroad
Welsh, J.D. from the University of Utah, ‘11
[David, currently a doctoral student at the University of Arizona, “Procedural Justice Post-9/11: The Effects of¶ Procedurally Unfair Treatment of Detainees on Perceptions of Global Legitimacy”, 9 U.N.H. L. Rev. 261, March 2011, Lexis, RSR]

The Global War on Terror n1 has been ideologically framed as a struggle between the principles¶ of freedom and democracy on the one hand and tyranny and extremism on the other. n2¶ Although this war has arguably led to a short-term disruption of terrorist threats such as al-Qaeda, it has also damaged¶ America's image both at home and abroad. n3 Throughout the world, there is a growing¶ consensus that America has "a lack of credibility as a fair and just world leader." n4 The¶ perceived legitimacy of the United States in the War on Terror is critical because terrorism is¶ not a conventional threat that can surrender or can be defeated in the traditional sense. Instead,¶ this battle can only be won through legitimizing the rule of law and undermining the use of¶ terror as a means of political influence. n5 Although a variety of political, economic, and security policies¶ have negatively impacted the perceived legitimacy of the United States, one of the most¶ damaging has been the detention , treatment, and trial (or in many cases the lack thereof) of suspected¶ terrorists. While many scholars have raised constitutional questions about the [*263] legality of¶ U.S. detention procedures, n6 this article offers a psychological perspective of legitimacy in the¶ context of detention.
Legitimacy is needed to maintain Heg
Dr. Yannis A. Stivachtis (Director, International Studies Program Virginia Polytechnic Institute & State University) <http://www.rieas.gr/research-areas/global-issues/transatlantic-studies/79.html>12
In the most general sense, hegemony describes the leadership of one state over others in an international system. Hegemony, as a particular type of international order, is distinguished from a non-hegemonic order in which there are manifestly rival powers and no one power is able to establish the legitimacy of its dominance. But is the exercise of hegemony through strength a sufficient condition of hegemony or is something else required? And are rules to be understood as commands or types of social norms? Since the U.S. is considered to be the world hegemon, answers to those questions are very important for the direction and means of U.S. foreign policy.¶ To answer these questions, one has to draw a distinction between social and non-social conceptions of power. The latter is based on a quantitative measurement of a country’s military, economic and technological capabilities in relation to those of other countries. On the other hand, a social view of power focuses on the voluntary acceptance of the hegemon’s rules and values by a significant number of states in the international system, including some important great powers.¶ In turn, a social conception of power necessitates a distinction between ‘authoritative power’, on the one hand, and ‘coercive power’ on the other. Authoritative power rests not on force but on legitimacy, defined here as the normative belief on the part of an actor that a command or rule ought to be obeyed. Consent based on a normative belief about the rightness of a directive or norm is thus the foundation of authoritative power. Coercive power, on the other hand, is associated with a country’s material strength and/or exercise of force.¶ Unlike authoritative power, force does not induce compliance. The exercise of force is instead an admission that compliance cannot be induced by non-coercive means. When a state resorts to force to direct the behavior of others, it is apparent that it has lost or has relinquished an important aspect of power: the ability to attract voluntary compliance. The use of force to extract compliance must thus be seen as a diminished or impoverished form of power, one that contrasts with more deeply socialized forms of power that achieve the endorsement of other actors.¶ The use of coercion is often considered the mark of a strong state or well-disciplined international order. However, this is highly questionable for a number of reasons. First, relying on the use or threat of force leads to vulnerable and unstable rule that depends on the vagaries of command, threat and sanction. Second, coercive power is a costly source of rule. There are the simple yet substantial costs associated with the continued articulation of threats, monitoring of compliance and application of force, but there are also the hidden costs of foregoing the benefits of voluntary cooperation and assistance.¶ Furthermore, because coercive power leads to unstable rule, it is difficult to predict and anticipate risks, and the costs associated with this tend to discourage corporations from investing in dictatorships. Third, coercive power is best suited to the realization of short-, not long-term interests. Finally, as all of the above indicate, coercive power might well deliver domination (rule by control), but not governance (rule by authority).¶ Authoritative power rests on commonly held beliefs about the legitimacy of governing agents, institutions and rules, and, while these beliefs require construction, communication and redefinition, their taken-for-granted quality, the fact that they often become naturalized, fosters stable rule. Authoritative power is less costly than coercive power. This is not to say that the cultivation of legitimacy is costless, but only that it is boosted by the voluntarism of willing compliance and less encumbered by the costs of maintaining a comprehensive regime of threats and sanctions.¶ Authoritative power is better suited to the realization of long-term interests than the use of force. As Neo-liberals have demonstrated, it is rational for a hegemon to socialize its power through participating in multilateral institutions if it seeks long- over short-term gains. Finally, by definition, the cultivation, institutionalization and exercise of authoritative power foster governance, not domination.¶ According to the authoritative view of power, a hegemonic structure of international order is one in which power takes a primarily consensual form. A social view of power, therefore, informs a conception of hegemony, in which hegemony is understood as a norm-defined, socially sanctioned status.¶ Neo-conservatives in the George W. Bush Administration are not interested in the U.S. being merely first among many great powers. Their goal is comprehensive hegemony, in which America’s military might is so great as to make balancing pointless, and in which its universal values inform the wholesale reform of the global political and economic order. ¶ The social conception of power elaborated in the previous paragraphs leads to a view of hegemony significantly different from the neo-conservative and neo-liberal ones; a view that resists the temptations of self-ordained legitimacy and cultural chauvinism.¶ Instead of seeing hegemony as a dominant state’s brute capacity to ‘lay down the rules’, this view sees the role of the hegemon as something that is widely recognized and accepted rather than simply claimed; as power that is held among states, not over them; as a norm-defined, socially sanctioned status, and stresses the importance of legitimacy and consent in highlighting a leading state’s power and influence. In other words, to become hegemonic, a state would have to found and protect an international order which is universal in conception. Not an order in which one state directly exploits others, but an international order in which most of the states (or at least those within reach of the hegemony) could find compatible with their interests.¶ But what do all these mean for U.S. hegemony? Three points are crucial here. First, although the U.S. as a hegemonic power must have substantial material power resources, its hegemony is ultimately a reflection or form of social hierarchy, based on its status and recognition. Second, hegemony is an institutional type of international order, one in which generally recognized procedural and substantive norms cement social hierarchy, diminishing the need for coercion and exploitation on the part of the U.S. that would destroy its authoritative power. Third, hegemony is founded on the negotiation of identities and interests.¶ For secondary states to find an international order compatible with their interests, U.S. leadership, as well as the procedural and substantive norms that frame such leadership, must bear the mark of those interests. Finally, the U.S. may use displays of force to impress its dominance, but force must be used sparingly and judiciously if it is not to undermine the social status and institutional bases of hegemony itself. If force is used in ways that are deemed illegitimate by the community of states, a gap emerges between the social identity of the dominant power and prevailing international norms, a gap that is ultimately corrosive of hegemony.¶ Hegemony is characterized by a central paradox. Hegemonic powers have the material capabilities to act unilaterally, yet they cannot remain hegemons if they do so at the expense of the system that they are trying to lead. The consent that other states grant a hegemon depends on its observance of the institutional rules and practices of the hegemonic international order, and serious violations of those rules have the potential to erode that consent and, in turn, hegemony itself. The U.S. thus has a strong incentive to avoid socially corrosive unilateral actions although domestic politics can drive the hegemonic state the other way. The hegemon possesses the capabilities and will to act unilaterally in pursuing its own interests. This raises expectations among domestic political actors and state officials that the government will pursue its own course when its interests are at stake.¶ To sustain the consent of other states, and as an extension, international order and stability, the U.S. must resist the pull of domestic politics and do two things. First, it must maintain the basic procedural norms of the system, which means recognizing the legal equality of all states, observing the rules like others, permitting their responsibilities to delimit their freedom and accommodating secondary powers. Second, the U.S. must recognize that new procedural and substantive norms must be negotiated, not dictated. This is partly because norms are not commands; they are socially sanctioned standards of behavior. But it is also because other states require recognition as social agents with identities and interests worthy of respect.
Here are more impacts to decline - great-power war, collapses trade and spreads economic nationalism.
Zhang & Shi 11 – Yuhan Zhang, researcher at the Carnegie Endowment for International Peace; Lin Shi, Columbia University, independent consultant for the Eurasia Group and consultant for the World Bank, January 22, 2011, “America’s decline: A harbinger of conflict and rivalry,” East Asia Forum, online: http://www.eastasiaforum.org/2011/01/22/americas-decline-a-harbinger-of-conflict-and-rivalry/

Over the past two decades, no other state has had the ability to seriously challenge the US military. Under these circumstances, motivated by both opportunity and fear, many actors have bandwagoned with US hegemony and accepted a subordinate role. Canada, most of Western Europe, India, Japan, South Korea, Australia, Singapore and the Philippines have all joined the US, creating a status quo that has tended to mute great power conflicts. ¶ However, as the hegemony that drew these powers together withers, so will the pulling power behind the US alliance. The result will be an international order where power is more diffuse, American interests and influence can be more readily challenged, and conflicts or wars may be harder to avoid.¶ As history attests, power decline and redistribution result in military confrontation. For example, in the late 19th century America’s emergence as a regional power saw it launch its first overseas war of conquest towards Spain. By the turn of the 20th century, accompanying the increase in US power and waning of British power, the American Navy had begun to challenge the notion that Britain ‘rules the waves.’ Such a notion would eventually see the US attain the status of sole guardians of the Western Hemisphere’s security to become the order-creating Leviathan shaping the international system with democracy and rule of law.¶ Defining this US-centred system are three key characteristics: enforcement of property rights, constraints on the actions of powerful individuals and groups and some degree of equal opportunities for broad segments of society. As a result of such political stability, free markets, liberal trade and flexible financial mechanisms have appeared. And, with this, many countries have sought opportunities to enter this system, proliferating stable and cooperative relations.¶ However, what will happen to these advances as America’s influence declines? Given that America’s authority, although sullied at times, has benefited people across much of Latin America, Central and Eastern Europe, the Balkans, as well as parts of Africa and, quite extensively, Asia, the answer to this question could affect global society in a profoundly detrimental way.¶ Public imagination and academia have anticipated that a post-hegemonic world would return to the problems of the 1930s: regional blocs, trade conflicts and strategic rivalry. Furthermore, multilateral institutions such as the IMF, the World Bank or the WTO might give way to regional organisations.¶ For example, Europe and East Asia would each step forward to fill the vacuum left by Washington’s withering leadership to pursue their own visions of regional political and economic orders. Free markets would become more politicised — and, well, less free — and major powers would compete for supremacy.¶ Additionally, such power plays have historically possessed a zero-sum element. In the late 1960s and 1970s, US economic power declined relative to the rise of the Japanese and Western European economies, with the US dollar also becoming less attractive. And, as American power eroded, so did international regimes (such as the Bretton Woods System in 1973).¶ A world without American hegemony is one where great power wars re-emerge, the liberal international system is supplanted by an authoritarian one, and trade protectionism devolves into restrictive, anti-globalisation barriers. This, at least, is one possibility we can forecast in a future that will inevitably be devoid of unrivalled US primacy.

Great power war causes extinction
Chisholm 5 (Paul K. Chisholm, foreign policy and international relations scholar based in Kenya, holds a University Degree in Sociology and Diploma in Human Resources, Terrorism, the Threat in Perspective and Great Power Conflict, Free World Syndicate, April, 2005, http://www.synd.org/opinion-columns-chisholm/terrorism.html)
¶ We've heard much about terrorism since the 9/11 attacks. It has become an issue at the forefront of foreign policy and the mainstream media. The danger is no doubt real, the threat to be taken seriously. However, looking at the big picture, we should keep terrorism in perspective and perhaps have a look at more traditional threats to world peace - namely conflict between the great powers.¶ It is a matter of some speculation the damage terrorists could inflict on the western democracies. The worst case scenario being an attack with weapons of mass destruction on a major urban center. A reasonable estimate would place the death toll running from tens of thousands to perhaps a million with accompanying destruction/disruption of domestic infrastructure. The panic would no doubt exceed the actual damage.¶ The ability of terrorist groups to effectively deliver weapons of mass destruction is open to debate. Chemical and biological weapons, while lethal and having great psychological impact may not be able to inflict the kind of mass damage many perceive. Nuclear weapons are the only available that can offer a guarantee of mass destruction. To obtain, deliver and detonate one is no easy task.¶ As frightening as such scenarios are, actual damage would be limited to a city or relatively small geographic area. Simultaneous attacks on several cities with weapons of mass destruction are beyond the reach of international terrorist organizations, especially in the heightened security of the post 9/11 era.¶ Terrorism is usually discussed as an unprecedented threat to western civilization. Those of us who grew up during the cold war were presented with a far more frightening threat to world civilization - the clash to two nuclear armed superpowers.¶ Government officials, military leaders, foreign policy experts and journalists of the cold war era, right up until its end, presented the following scenario:¶ A nuclear war would begin and end with a conventional attack on East Germany lasting approximately 30 minutes. This would be followed by nuclear strikes against major targets in both the United States and Soviet Union and other strategic locations. Accounting for delivery time the world, as we knew it, would end in approximately 90 minutes. To add insult to injury nuclear winter would follow rendering the Earth uninhabitable.¶ This was made possible, as anti-nuclear protesters told us, by each superpower possessing enough nuclear weapons to destroy the world four times over.¶ Coming back to the present, we are in a transitional stage brought about by 9/11. For the duration of the 1990s the potential for great power conflict was considerably less than during the cold war. Even the last few years have seen little real potential for a major war between superpowers.¶ It was the 9/11 attacks that prompted a more aggressive foreign policy by the United States, soon to be imitated by other nations that have put us back on the path of the potential for major conflict.¶ The immediate focus after the attacks was on international terrorist organizations. We then began to hear about rogue states for which the Bush Doctrine's most famous principle began to gain attention - pre-emptive strikes. The use of such strikes in the Bush Doctrine was originally reserved only for the United States. Many observers at the time warned that a foreign policy Pandora's box had been opened.¶ The concept of pre-emptive strikes has now been adopted as a legitimate response by Russia. Putin has stated he would strike terrorist organizations anywhere in the world to protect the Russian homeland. Ask yourself what would happen should such a strike run counter to the interests of the United States or her allies?¶ Another corner stone of the Bush Doctrine states that no foreign power should approach or equal the United States military capability. US military dominance is a concern of Russia and China. Both nations have been moving to establish closer ties and expand their military capability.¶ Russia has announced they are developing a new generation of nuclear weapons. They are also negotiating increased arms sales to China and are cross training their military. The two countries have also signed agreements offering support for suppression of separatist movements within their borders. China has recently passed a law authorizing force against Taiwan should the island try for independence. With Europe considering lifting the ban of weapons sales to China there is potential for real trouble.¶ We're not in another cold war yet, but we're moving back into the era of great power politics. Russia is the wild card, sitting on the fence between a western or eastern orientation.¶ A look at the globe will tell you there is potential for major war, between India and Pakistan, whose relations always run tense; the growing prominence of Asian nations China and Korea could bring tension with Japan and finally in the next decade we'll see American interests threatened by great power alliance.¶ Terrorism kills people and disrupts civilian life on a limited scale. It doesn't lead to the fall of nations and wide spread annihilation. Only great power conflict can do that. Should we not refocus our attention and foreign policy now? Diplomacy should be redirected to head off a full scale arms race and potential conflicts between nuclear parties.

Hegemony solves extinction---every other alternative fails---retrenchment fosters transitional conflicts
Bradley A. Thayer 6 is an associate professor in the Department of Defense and Strategic Studies, Missouri State University, “In Defense of Primacy,” November/December 2006, Issue 86, National Interest, p.32, EBSCOHost, Accessed Date: 5-7-13 y2k
A grand strategy based on American primacy means ensuring the United States stays the world's number one power--the diplomatic, economic and military leader. Those arguing against primacy claim that the United States should retrench, either because the United States lacks the power to maintain its primacy and should withdraw from its global commitments, or because the maintenance of primacy will lead the United States into the trap of "imperial overstretch." In the previous issue of The National Interest, Christopher Layne warned of these dangers of primacy and called for retrenchment.(FN1)    Those arguing for a grand strategy of retrenchment are a diverse lot. They include isolationists, who want no foreign military commitments; selective engagers, who want U.S. military commitments to centers of economic might; and offshore balancers, who want a modified form of selective engagement that would have the United States abandon its landpower presence abroad in favor of relying on airpower and seapower to defend its interests.    But retrenchment, in any of its guises, must be avoided. If the United States adopted such a strategy, it would be a profound strategic mistake that would lead to far greater instability and war in the world, imperil American security and deny the United States and its allies the benefits of primacy.    There are two critical issues in any discussion of America's grand strategy: Can America remain the dominant state? Should it strive to do this? America can remain dominant due to its prodigious military, economic and soft power capabilities. The totality of that equation of power answers the first issue. The United States has overwhelming military capabilities and wealth in comparison to other states or likely potential alliances. Barring some disaster or tremendous folly, that will remain the case for the foreseeable future. With few exceptions, even those who advocate retrenchment acknowledge this.    So the debate revolves around the desirability of maintaining American primacy. Proponents of retrenchment focus a great deal on the costs of U.S. action--but they fail to realize what is good about American primacy. The price and risks of primacy are reported in newspapers every day; the benefits that stem from it are not.    A GRAND strategy of ensuring American primacy takes as its starting point the protection of the U.S. homeland and American global interests. These interests include ensuring that critical resources like oil flow around the world, that the global trade and monetary regimes flourish and that Washington's worldwide network of allies is reassured and protected. Allies are a great asset to the United States, in part because they shoulder some of its burdens. Thus, it is no surprise to see NATO in Afghanistan or the Australians in East Timor.    In contrast, a strategy based on retrenchment will not be able to achieve these fundamental objectives of the United States. Indeed, retrenchment will make the United States less secure than the present grand strategy of primacy. This is because threats will exist no matter what role America chooses to play in international politics. Washington cannot call a "time out", and it cannot hide from threats. Whether they are terrorists, rogue states or rising powers, history shows that threats must be confronted. Simply by declaring that the United States is "going home", thus abandoning its commitments or making unconvincing half-pledges to defend its interests and allies, does not mean that others will respect American wishes to retreat. To make such a declaration implies weakness and emboldens aggression. In the anarchic world of the animal kingdom, predators prefer to eat the weak rather than confront the strong. The same is true of the anarchic world of international politics. If there is no diplomatic solution to the threats that confront the United States, then the conventional and strategic military power of the United States is what protects the country from such threats.    And when enemies must be confronted, a strategy based on primacy focuses on engaging enemies overseas, away from American soil. Indeed, a key tenet of the Bush Doctrine is to attack terrorists far from America's shores and not to wait while they use bases in other countries to plan and train for attacks against the United States itself. This requires a physical, on-the-ground presence that cannot be achieved by offshore balancing.    Indeed, as Barry Posen has noted, U.S. primacy is secured because America, at present, commands the "global commons"--the oceans, the world's airspace and outer space--allowing the United States to project its power far from its borders, while denying those common avenues to its enemies. As a consequence, the costs of power projection for the United States and its allies are reduced, and the robustness of the United States' conventional and strategic deterrent capabilities is increased.(FN2) This is not an advantage that should be relinquished lightly.    A remarkable fact about international politics today--in a world where American primacy is clearly and unambiguously on display--is that countries want to align themselves with the United States. Of course, this is not out of any sense of altruism, in most cases, but because doing so allows them to use the power of the United States for their own purposes--their own protection, or to gain greater influence.    Of 192 countries, 84 are allied with America--their security is tied to the United States through treaties and other informal arrangements--and they include almost all of the major economic and military powers. That is a ratio of almost 17 to one (85 to five), and a big change from the Cold War when the ratio was about 1.8 to one of states aligned with the United States versus the Soviet Union. Never before in its history has this country, or any country, had so many allies.    U.S. primacy--and the bandwagoning effect--has also given us extensive influence in international politics, allowing the United States to shape the behavior of states and international institutions. Such influence comes in many forms, one of which is America's ability to create coalitions of like-minded states to free Kosovo, stabilize Afghanistan, invade Iraq or to stop proliferation through the Proliferation Security Initiative (PSI). Doing so allows the United States to operate with allies outside of the UN, where it can be stymied by opponents. American-led wars in Kosovo, Afghanistan and Iraq stand in contrast to the UN's inability to save the people of Darfur or even to conduct any military campaign to realize the goals of its charter. The quiet effectiveness of the PSI in dismantling Libya's WMD programs and unraveling the A. Q. Khan proliferation network are in sharp relief to the typically toothless attempts by the UN to halt proliferation.    You can count with one hand countries opposed to the United States. They are the "Gang of Five": China, Cuba, Iran, North Korea and Venezuela. Of course, countries like India, for example, do not agree with all policy choices made by the United States, such as toward Iran, but New Delhi is friendly to Washington.    Only the "Gang of Five" may be expected to consistently resist the agenda and actions of the United States.    China is clearly the most important of these states because it is a rising great power. But even Beijing is intimidated by the United States and refrains from openly challenging U.S. power. China proclaims that it will, if necessary, resort to other mechanisms of challenging the United States, including asymmetric strategies such as targeting communication and intelligence satellites upon which the United States depends. But China may not be confident those strategies would work, and so it is likely to refrain from testing the United States directly for the foreseeable future because China's power benefits, as we shall see, from the international order U.S. primacy creates.    The other states are far weaker than China. For three of the "Gang of Five" cases--Venezuela, Iran, Cuba--it is an anti-U.S. regime that is the source of the problem; the country itself is not intrinsically anti-American. Indeed, a change of regime in Caracas, Tehran or Havana could very well reorient relations.    THROUGHOUT HISTORY, peace and stability have been great benefits of an era where there was a dominant power--Rome, Britain or the United States today. Scholars and statesmen have long recognized the irenic effect of power on the anarchic world of international politics.    Everything we think of when we consider the current international order--free trade, a robust monetary regime, increasing respect for human rights, growing democratization--is directly linked to U.S. power. Retrenchment proponents seem to think that the current system can be maintained without the current amount of U.S. power behind it. In that they are dead wrong and need to be reminded of one of history's most significant lessons: Appalling things happen when international orders collapse. The Dark Ages followed Rome's collapse. Hitler succeeded the order established at Versailles. Without U.S. power, the liberal order created by the United States will end just as assuredly. As country and western great Ral Donner sang: "You don't know what you've got (until you lose it)."    Consequently, it is important to note what those good things are. In addition to ensuring the security of the United States and its allies, American primacy within the international system causes many positive outcomes for Washington and the world. The first has been a more peaceful world. During the Cold War, U.S. leadership reduced friction among many states that were historical antagonists, most notably France and West Germany. Today, American primacy helps keep a number of complicated relationships aligned--between Greece and Turkey, Israel and Egypt, South Korea and Japan, India and Pakistan, Indonesia and Australia. This is not to say it fulfills Woodrow Wilson's vision of ending all war. Wars still occur where Washington's interests are not seriously threatened, such as in Darfur, but a Pax Americana does reduce war's likelihood, particularly war's worst form: great power wars.    Second, American power gives the United States the ability to spread democracy and other elements of its ideology of liberalism. Doing so is a source of much good for the countries concerned as well as the United States because, as John Owen noted on these pages in the Spring 2006 issue, liberal democracies are more likely to align with the United States and be sympathetic to the American worldview.(FN3) So, spreading democracy helps maintain U.S. primacy. In addition, once states are governed democratically, the likelihood of any type of conflict is significantly reduced. This is not because democracies do not have clashing interests. Indeed they do. Rather, it is because they are more open, more transparent and more likely to want to resolve things amicably in concurrence with U.S. leadership. And so, in general, democratic states are good for their citizens as well as for advancing the interests of the United States.    Critics have faulted the Bush Administration for attempting to spread democracy in the Middle East, labeling such an effort a modern form of tilting at windmills. It is the obligation of Bush's critics to explain why democracy is good enough for Western states but not for the rest, and, one gathers from the argument, should not even be attempted.    Of course, whether democracy in the Middle East will have a peaceful or stabilizing influence on America's interests in the short run is open to question. Perhaps democratic Arab states would be more opposed to Israel, but nonetheless, their people would be better off. The United States has brought democracy to Afghanistan, where 8.5 million Afghans, 40 percent of them women, voted in a critical October 2004 election, even though remnant Taliban forces threatened them. The first free elections were held in Iraq in January 2005. It was the military power of the United States that put Iraq on the path to democracy. Washington fostered democratic governments in Europe, Latin America, Asia and the Caucasus. Now even the Middle East is increasingly democratic. They may not yet look like Western-style democracies, but democratic progress has been made in Algeria, Morocco, Lebanon, Iraq, Kuwait, the Palestinian Authority and Egypt. By all accounts, the march of democracy has been impressive.    Third, along with the growth in the number of democratic states around the world has been the growth of the global economy. With its allies, the United States has labored to create an economically liberal worldwide network characterized by free trade and commerce, respect for international property rights, and mobility of capital and labor markets. The economic stability and prosperity that stems from this economic order is a global public good from which all states benefit, particularly the poorest states in the Third World. The United States created this network not out of altruism but for the benefit and the economic well-being of America. This economic order forces American industries to be competitive, maximizes efficiencies and growth, and benefits defense as well because the size of the economy makes the defense burden manageable. Economic spin-offs foster the development of military technology, helping to ensure military prowess.    Perhaps the greatest testament to the benefits of the economic network comes from Deepak Lal, a former Indian foreign service diplomat and researcher at the World Bank, who started his career confident in the socialist ideology of post-independence India. Abandoning the positions of his youth, Lal now recognizes that the only way to bring relief to desperately poor countries of the Third World is through the adoption of free market economic policies and globalization, which are facilitated through American primacy.(FN4) As a witness to the failed alternative economic systems, Lal is one of the strongest academic proponents of American primacy due to the economic prosperity it provides.    Fourth and finally, the United States, in seeking primacy, has been willing to use its power not only to advance its interests but to promote the welfare of people all over the globe. The United States is the earth's leading source of positive externalities for the world. The U.S. military has participated in over fifty operations since the end of the Cold War--and most of those missions have been humanitarian in nature. Indeed, the U.S. military is the earth's "911 force"--it serves, de facto, as the world's police, the global paramedic and the planet's fire department. Whenever there is a natural disaster, earthquake, flood, drought, volcanic eruption, typhoon or tsunami, the United States assists the countries in need. On the day after Christmas in 2004, a tremendous earthquake and tsunami occurred in the Indian Ocean near Sumatra, killing some 300,000 people. The United States was the first to respond with aid. Washington followed up with a large contribution of aid and deployed the U.S. military to South and Southeast Asia for many months to help with the aftermath of the disaster. About 20,000 U.S. soldiers, sailors, airmen and marines responded by providing water, food, medical aid, disease treatment and prevention as well as forensic assistance to help identify the bodies of those killed. Only the U.S. military could have accomplished this Herculean effort. No other force possesses the communications capabilities or global logistical reach of the U.S. military. In fact, UN peacekeeping operations depend on the United States to supply UN forces.    American generosity has done more to help the United States fight the War on Terror than almost any other measure. Before the tsunami, 80 percent of Indonesian public opinion was opposed to the United States; after it, 80 percent had a favorable opinion of America. Two years after the disaster, and in poll after poll, Indonesians still have overwhelmingly positive views of the United States. In October 2005, an enormous earthquake struck Kashmir, killing about 74,000 people and leaving three million homeless. The U.S. military responded immediately, diverting helicopters fighting the War on Terror in nearby Afghanistan to bring relief as soon as possible. To help those in need, the United States also provided financial aid to Pakistan; and, as one might expect from those witnessing the munificence of the United States, it left a lasting impression about America. For the first time since 9/11, polls of Pakistani opinion have found that more people are favorable toward the United States than unfavorable, while support for Al-Qaeda dropped to its lowest level. Whether in Indonesia or Kashmir, the money was well-spent because it helped people in the wake of disasters, but it also had a real impact on the War on Terror. When people in the Muslim world witness the U.S. military conducting a humanitarian mission, there is a clearly positive impact on Muslim opinion of the United States. As the War on Terror is a war of ideas and opinion as much as military action, for the United States humanitarian missions are the equivalent of a blitzkrieg.    THERE IS no other state, group of states or international organization that can provide these global benefits. None even comes close. The United Nations cannot because it is riven with conflicts and major cleavages that divide the international body time and again on matters great and trivial. Thus it lacks the ability to speak with one voice on salient issues and to act as a unified force once a decision is reached. The EU has similar problems. Does anyone expect Russia or China to take up these responsibilities? They may have the desire, but they do not have the capabilities. Let's face it: for the time being, American primacy remains humanity's only practical hope of solving the world's ills.    While the benefits of American primacy are considerable, no country can ever escape from the iron law of Economics 101--there is no free lunch. American primacy is no exception. Leadership requires that the United States incur costs and run risks not borne by other countries. These costs can be stark and brutal, and they have to be faced directly by proponents of primacy. It means that some Americans will die in the service of their country. These are the costs, and they are significant. Americans should be conscious of them and use them in their contemplation of the value of primacy. Additionally, the costs of primacy must impose upon American policy-makers a sharp focus and prudence concerning how they wield American power. Equally, all Americans should be aware of the benefits that flow from primacy and that they enjoy.    While primacy's advantages and costs must be weighed objectively and solemnly, the scholars who are proclaiming that the sky is falling, primacy is doomed and America must retrench have to confront the reality of U.S. power. The world is a long way from seeing the end of American primacy, and it is in America's interest--and the world's--to have it last as long as possible.  
Contention 4 is solvency
The national security court solves – preserves national security while providing the appropriate international signal. 
Sulmasy, Commander and associate professor of law at the U.S. Coast Guard Academy, ‘6
[Glenn, “THE LEGAL LANDSCAPE AFTER HAMDAN:¶ THE CREATION OF HOMELAND SECURITY¶ COURTS”, NEW ENG. J.INT'L & COMP.L., Vol. 13, RSR]

Article I judges with law of armed conflict expertise would proceed¶ over the trials. Theses judges will be appointed by the President and¶ possess the educational background necessary to determine the lawfulness¶ of intelligence gathering, terrorist surveillance, and other necessary areas in¶ the field of terrorism and homeland security. Several scholars, advocating¶ against judicial intervention in the war, correctly note that those who are¶ making such decisions now are not necessarily versed in this unique area of¶ the law.43 Whether you agree or disagree, the nature of this war seems to¶ necessitate judicial intervention more than has been custom or standard in¶ previous U.S. military wars and operations. As it stands now, the system¶ allows for judges who have no background in warfare or national security¶ to intervene, hear, and decide cases with little or no understanding of the¶ issues because they are beyond the scope of their expertise.4 The threat¶ we face demands these procedures as a minimum requirement.¶ Prosecutors, assigned by the Department of Justice (hereinafter¶ referred to as "DOJ") would represent the government and exercise¶ prosecutorial discretion on whether or not to proceed in cases. Oversight¶ would be conducted by the Chief, Criminal Division of DOJ. 45 The powers¶ of these prosecutors, as in other nations, would be great, but they would¶ still operate under the ethical rules standard for all U.S. government¶ attorneys.¶ Judge advocates (military lawyers) would serve as government¶ provided defense counsel. This group would be similar to what has been¶ provided for the detainees in the military commissions. The judge¶ advocates would be made available by the Department of Homeland Security46 and the Department of Defense. Initially, a pool of ten judge¶ advocates would serve on defense teams. If desired, the accused may¶ employ, at his expense, civilian counsel as long as they have requisite¶ classified document clearance(s). This would ensure alleged international¶ terrorists with a defense capable of handling their cases. Further, this¶ would help satisfy some international concern about lack of representation.¶ As a result of the sensitive nature of intelligence gathering and¶ methods employed as well as ensuring such hearings do not become¶ propaganda tools for the enemy,47 the trials would be closed to the public.¶ Reasons for closed trials include disallowing access to the media, an action¶ that was not taken in the trials of the perpetrators of the World Trade¶ Center bombings in 1993 and the recent Moussaoui case.48 However,¶ representatives from several appointed NGO's and the United Nations¶ would be permitted to attend as "observers" to ensure fairness of the trial¶ and to witness the procedural protections expected of a nation dedicated to¶ upholding the rule of law.¶ The trials would be held on military bases located within the¶ continental United States. This would keep the detainees held in a location¶ that is secure, like GITMO, but with less controversy. This would, in part,¶ also remove some of the international concerns about the detention centers¶ located in GITMO. Under this proposal, our own armed forces, alleged¶ and convicted criminals, are held at the same location as the terrorist. Fort¶ Leavenworth in Kansas, or even Fort Belvoir in Washington D.C., would¶ be appropriate locations to detain, try, and imprison persons accused of¶ engaging in international terror. Since Eisentrager has been essentially¶ overruled by recent cases, 49 the extraterritoriality needs are no longer¶ applicable and, in essence, are moot.50¶ As noted previously, military brigs are the most appropriate place to detain accused terrorists because it is both a secure place and it affords the¶ same protection against abuse given to those in the U.S. service members¶ who are tried, convicted, and sentenced under the UCMJ by courts-martial.¶ Having the detainees alongside members of the U.S. military would go a¶ long way toward reducing international concerns of torture and unfair¶ tribunals. In addition, it seems as though keeping the detainees within our¶ nation would provide an additional appearance of process and certainly¶ remove the taint of being held in the base at GITMO. Remaining¶ consistent with the theme of the homeland security courts being a hybrid,¶ any appeals would go through the Courts of Appeals of the Armed Forces¶ (CAAF)." This limited right of appeal would ensure the cases were heard¶ by an outside panel of judges versed in military law, the laws of war, and¶ have some background in the procedural nuances of national security law.¶ Appellate counsel would be provided by Air Force, Coast Guard, Navy-¶ Marine Corps, and the Army.¶ Under this system, the death penalty would still be an authorized¶ punishment. This penalty would only be authorized in those cases deemed¶ egregious enough and ones that severely impact the homeland security of¶ the United States. Certain aggravating factors would have to be developed¶ and codified to distinguish between what cases are appropriate for a life¶ sentence or those better suited as capital cases. Recognizing that this¶ would still cause concern among our European and other international¶ colleagues, this proposal certainly requires further elaboration prior to¶ implementation.
Congressional action on detention is the only way to make the executive accountable – empirically proven, the court will back them up and preserves executive flexibility.
Harvard Law Review, ‘12
[“RECENT LEGISLATION”, Vol. 125, 2012, RSR]

Just as the Commander-in-Chief power is not preclusive with respect to detainee transfers in general (sections 1026 through 1028), the ¶ President’s foreign affairs powers are also not preclusive with respect ¶ to transfers to foreign countries (section 1028). The Court has long ¶ recognized that the President’s foreign affairs powers go beyond those ¶ explicitly granted in the Constitution and that the President has a ¶ unique role as “the sole organ of the federal government in the field of ¶ international relations.”59 Yet the Court has not held that the President enjoys preclusive power over the whole foreign affairs arena;60¶ nor has it ever invalidated an act of Congress as infringing upon the ¶ President’s foreign affairs power.61 Even strong foreign affairs ¶ presidentialists concede that Congress retains those powers granted by ¶ the constitutional text.62 Congress’s constitutionally granted foreign affairs powers include not only those facially related to foreign affairs — ¶ such as ratifying treaties, confirming ambassadors, and regulating foreign commerce63 — but also those that clearly affect foreign relations, ¶ such as declaring and regulating war.64 History and custom also support ¶ the constitutionality of congressional restrictions on detainee transfers to ¶ foreign states.65 Congress has long helped shape immigration and deportation policies,66 and — most relevant for the detainee-transfer con- text — has regulated extradition, both by treaty and by legislation.67¶ As the Court has recognized, extradition is “not confided to the Executive in the absence of treaty or legislative provision.”68¶ Despite Congress’s constitutional authority to regulate detainee ¶ transfers, President Obama’s policy criticisms of the specific restrictions in the NDAA were valid. The statute eliminates the flexibility to try Guantánamo detainees in civilian courts (a practice used to ¶ great effect by the Bush administration with other terrorism suspects69), makes it impossible to close Guantánamo Bay,70 and abandons many of the detainees whom the administration no longer views ¶ as dangerous but is barred by statute from transferring.71¶ Nevertheless, Congress’s general involvement in detention policy ¶ may be positive for its own sake, even if it missteps in individual cases. ¶ Congress not only legitimates and helps make accountable executive ¶ branch actions,72 but it is also the only branch capable of fashioning a ¶ comprehensive legal regime for military detention of terrorist suspects.73 In addition, institutional constraints such as the bicameralism ¶ requirement and the presidential veto74 limit the potential damage of ¶ congressional meddling in tactical wartime decisions.75 Although the ¶ President is right to work with Congress to repeal the problematic ¶ NDAA provisions,76 he should respect its role in this policy arena and ¶ neither ignore the restrictions nor interpret them out of existence in the ¶ name of avoiding constitutional difficulties.77 Just because a congressional policy choice is wrong does not make it unconstitutional. 
